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Summary

Nature of the trust

The United States’ approach to meeting its legal obligations to First Nations differs from
Canada's approach in a number of important aspects. Federal case law as well as recent Congressional
legislation and administrative practice have reinforced the principle that “trust responsibilities” apply to
all federal officials and to every federal activity affecting Indian tribes. Instead of channeling more
funding into the Bureau of Indian Affairs, moreover, Congress has concentrated on developing special
Indian offices and programs elsewhere throughout the federal Executive structure, and amending general
federal revenue-sharing legislation to include Indian tribes as beneficiaries--largely on the same footing
as the states. In law and practice, then, Indian tribes are being treated more like the states as a matter of
funding, and in terms of routine intergovernmental coordination activities and policy consultations.

Coordination

Since the 1970s, Executive coordination of Indian policy has been nominally entrusted to the
Assistant Secretary of the Interior--Indian Affairs, by custom an American Indian, whose junior Cabinet
rank gives him/her relatively high visibility and leverage in Washington. The key federal departments
involved in Indian programs and services have also recently formed a policy sub-committee under the
auspices of the White House Domestic Policy Council. In actuality, the power behind Indian policy
coordination since the 1970s has been Congress, acting through its Senate Committee on Indian Affairs.
The Committee has served as a gatekeeper for all federal Indian legislation, and has coordinated the
reflection of Indian tribes’ concerns in the work of other legislative committees. It has also maintained
Executive accountability, not only through conducting frequent public oversight hearings, but through its
customary authority to vet the budgets of federal agencies where there may be implications for Indian
tribes. The Senate Committee serves as the social hub and political clearinghouse for Indian leaders in
Washington, and is generally more aware and more responsive to Indian concerns than the White House.
The Committee has a largely Indian staff to set and manage its policy agenda.

Continuing challenges

The scale and complexity of the growth of Indian aid programs, as well as the rapid
diversification of Indian tribes’ relationships with federal agencies, continues to create new challenges.
Tribal leaders’ direct access to the federal budgeting process through the Committee on Indian Affairs
has proven to be a reasonably satisfactory solution. It has evolved from working relationships between
Senators and tribal leaders, furthermore, rather than being imposed on tribes by the White House. To the
extent that the Senate Committee’s power relies heavily on the annual budgeting process, however, the
Indian policy agenda in Washington has arguably been preoccupied with programs and devoted too little
attention to broad social, political and jurisdictional issues. Those issues, frequently involving tribal-
state relationships, tend to be left to the courts. At the community level, moreover, Washington’s focus



on program diversification has overwhelmed tribal leaders with a staggering array of funding options--
nearly $5 billion divided amongst 206 program windows during the current fiscal year. This
embarrassment of riches (to borrow from the poet John Donne) strains the ability of the smaller Indian
tribes to take full advantage of federal dollars.

Applicability

Some aspects of the American experience are applicable to Canada, whilst others reflect
differences in our two countries' constitutional frameworks. The possibility of involving First Nations
directly in a “gate keeping” legislative committee similar to the Senate’s Committee on Indian Affairs
should be given favourable consideration. A legislative committee may serve Aboriginal interests even
more effectively within a Westminster system of government than in the American system, with its
sharper separation of the legislative and executive functions. Indeed, representation in Parliament was
one of the major objectives of First Nations during the First Ministers Conferences on Aboriginal issues
in the constitution, and was included in the ill-fated Charlottetown Accord. It would also be appropriate
for Canadian authorities to adopt the American position on the pervasive character of the “trust”--that is,
its applicability to all official actions, not merely to activities under the Aboriginal affairs portfolio.

On the other hand, some fundamental differences between Canadian and American federalism
must be taken into account. The United States has become highly centralized in fact, albeit not always in
theory. A centralized federal system is consistent with locating the “trust” in the central government.
Centralization has worked to the advantage of Indian tribes in the United States by giving Washington
the power, and the resources, to satisfy Indian tribes’ aspirations. Canada has been more decentralized
than the U.S. historically, and the efforts of the Trudeau, Mulroney, and Chrétien Governments to
strengthen Canadian federalism through constitutional revisions and political accords have reaffirmed
the relative weakness of Ottawa. Federal mechanisms cannot achieve the same results for Aboriginal
Peoples in Canada as they have achieved in the United States. Instead, a Canadian solution must rely
heavily on the assumption of fiduciary responsibilities by provinces, and on the adoption of provincial-
level intergovernmental arrangements that share power and resources directly with First Nations.



Part One
Trust Responsibility and Accountability in U.S. Law

Nature of the “trust”

Fifty years before the Supreme Court of Canada ruled that a trust-like “fiduciary responsibility”
arises when agents of the Crown assume control of Indian assets,' the U.S. Supreme Court had held that
the United States is financially accountable for its management of Indian lands, and must manage those
lands strictly for Indians’ benefit.> The nature and scope of U.S. federal “trust responsibility” to Indian
tribes has been litigated extensively.

The U.S. Supreme Court originally characterized the relationship between Indian tribes and the
United States as resembling “that of a ward to his guardian.” For nearly a century, “guardianship” was
conceived as primarily a limitation on Indians’ freedom, rather than a limitation on federal government
power over Indians. When Congress authorized a number of Indian tribes to sue the United States for
land claims in the 1920s, however, the U.S. Supreme Court upheld the final awards on the grounds that
the assumption of federal guardianship is “subject to limitations inhering in such a guardanship.”™ The
U.S. courts have repeatedly warned federal officials that they are “bound by every moral and equitable
consideration to discharge [this] trust with good faith and fairness,”® and that they are subject to “moral
obligations of the highest responsibility and trust,” as well as “the most exacting fiduciary standards.”’
The U.S. trust doctrine nevertheless leaves federal officials with considerable good-faith discretion to
determine what is in Indians’ best interests.®

! Guerin v. The Queen, [1994] 2 S.C.R. 335.
2 United States v. Creek Nation, 295 U.S. 103 (1935).
® Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831).

* E.g. Lone Wolf v. Hitchcock, 187 U.S. 553 (1903); Cherokee Nation v. Hitchcock, 187 U.S. 294 (1902); Cherokee Nation v.
Southern Kansas Railway, 135 U.S. 641 (1890).

® United States v. Creek Nation, 295 U.S. at 110. After erroneously excluding some Creek lands reserved by treaty from a
survey, federal officials sold the lands to settlers. The Creeks won compensation. Also see United States v. Seminole Nation,
299 U.S. 417 (1937).

® United States v. Payne, 264 U.S. 446, 448 (1924).

" Seminole Nation v. United States, 316 U.S. 286, 297 (1942).

8 United States v. Mason, 412 U.S. 391 (1973); Parravanov v. Babbitt, 70 F.3d 539 (9th Cir. 1995), cert denied 518 U.S.

1016; Keen v. United States, 981 F.Supp. 679 (D.D.C. 1997) (BIA decision to resume control of a tribal law enforcement
program).



The U.S. Supreme Court originally conceived of Congress as the guardian or trustee of Indian
tribes, albeit acting through the President.® Towards the end of the 19" Century, the Supreme Court
upheld very broad Executive discretion in Indian affairs, rendering the President and federal agencies--
principally the Bureau of Indian Affairs (BIA)--effectively the trustee, and treated Executive decisions as
largely non-reviewable.” Since the 1960s, Executive discretion has gradually been restricted, and U.S.
court decisions have characterized the trust as a burden on all actions by federal officials. Since 1975,
moreover, Congress has adopted the practice of referring expressly to trusteeship in new Indian
legislation (see Annex I), strongly implying the existence of underlying rights to services and benefits.

Practical consequences of the trust

According to U.S. federal case law, “trust responsibility” has four major practical applications.
The Executive Branch--the President and the federal administrative agencies under the direction of the
President--owe a general duty of loyalty to Indian tribes, and must protect the interests of Indian tribes
when implementing all federal laws and programs.** In the exercise of specific statutory duties towards
Indians, furthermore, federal agencies may be held to the same strict fiduciary standard of care as would
apply to a private trustee.”> All Executive Branch decisions affecting Indian interests are subject to a
“presumption of reviewability” by the federal courts,** and the courts will construe all federal laws and
treaties liberally in Indians’ favour.*

The Executive’s duty of loyalty to Indian tribes does not prohibit federal officials from balancing

® See Cherokee Nation v. Georgia, supra.

19| one Wolf v. Hitchcock, supra, supported by broad Congressional grants of power and responsibility to the BIA such as the
Snyder Act of 1921, 42 Stat. 208, codified at 25 U.S.C. 13.

! pyramid Lake Paiute Tribe v. Morton, 354 F.Supp. 252, 256 (D.D.C. 1973), reversed 499 F.2d 1095 (D.C.Cir. 1974), cert.
denied 420 U.S. 962 (1975) (allocating irrigation water from a federal reclamation project); Coomes v. Adkinson, 414 F.Supp.
975 (D.S.D.1976) (selecting bids for grazing leases on tribal lands); United States v. Creek Nation, supra, 295 U.S. at 110.

12 Most recently, Red Lake Band of Chippewa Indians v. Barlow, 834 F2d 1393 (8th Cir. 1987), modified in part 846 F.2d
474 (federal forest-management program on reservation must benefit tribe); Assiniboine and Sioux Tribes of Fort Peck v.
Montana Board of Oil & Gas Conservation, 792 F.2d 782 (9th Cir. 1986) (strict federal liability for mismanaging mineral
revenues). The applicable federal statute need not refer expressly to a “trust” as long as it clearly assigns the stewardship of a
tribal asset to federal officials United States v. Mitchell, 463 U.S. 206, 225-226 (1983); Inter-Tribal Council of Arizona Inc.
v. Babbitt, 51 F.3d 199, 203 (9th Cir. 1995).

13 Tooahnippah v. Hickel, 397 U.S. 598 (1970), overruling Morrison v. Work, 266 U.S. 481 (1924). In practical terms, this
means that the reviewability of agency actions affecting Indians is not limited by the Administrative Procedure Act, 5 U.S.C.
551 et seq. Oglala Sioux Tribe v. Andrus, 603 F.2d 707 (8th Cir. 1979) (waiving usual APA requirement of exhaustion).

 County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 247 (1985) (“[t]he canons of construction applicable in Indian
law are rooted in the unique trust relationship between the United States and the Indians”). Also Choctaw Nation v. United
States, 318 U.S. 423, 432 (1943) (treaties and statutes “to be construed, so far as possible, in the sense which the Indians
understood them, and ‘in a spirit which generously recognizes the full obligation of this nation to protect the interest of a
dependent people’”); applied e.g. in County of Yakima v. Confederated Tribes and Bands of Yakima Indian Nation, 502 U.S.
251, 269 (1992); Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985); Choctaw Nation v. Oklahoma, 397 U.S. 620, 642
(1970); Menominee Tribe v. United States, 391 U.S. 404, 412-413 (1968).



Indian interests with non-Indian interests,” or bar them from complying with state laws against Indians’
wishes,'® or make them insurers against losses arising from tribal governments’ business decisions."’

A breach of trust may be grounds for compensation, or for some form of equitable relief such as
injunction or mandamus. As early as 1919, U.S. courts enjoined the sale or lease of tribal lands without
express Congressional authority.”® Federal officials can be ordered to take legal action to protect Indian
interests,” and to implement legislatively-authorized programs.?® Indeed, the Bureau of Indian Affairs
unsuccessfully sought to overturn a number of tribal elections in the 1980s on the grounds that such an
extraordinary power was necessarily implied in the agency’s duty to protect trust assets.?

There is no question of the applicability of the trust doctrine to federal decisions affecting Indian
property.”? The applicability of trust principles to the administration of federal social programs has not
yet been fully settled, however. Federal services authorized by Congress must actually be delivered,?
and an agency director’s decision affecting the eligibility of certain Indians for federal services must be

1> Nevada v. United States, 463 U.S. 110, 128, 142-143 (1983) (Congress can direct agencies to balance Indian interests with
public interests in water allocation). Also see Scholder v. United States, 428 F.2d 1123 (9th Cir. 1970), cert. denied 400 U.S.
942 (1970) (use of Indian appropriations to irrigate non-Indian farms); and Merrion v. Jicarilla Apache Tribe, 455 U.S. 130
(1982) (national energy policy). Federal agencies may also favor some groups of Indians over others in the allocation of
benefits. Lincoln v. Vigil, 508 U.S. 182, 195 (1993); Morton v. Ruiz, 415 U.S. 199, 237-238 (1974).

18 United States v. Mason, 412 U.S. 391, 398-399 (1973) (federal decision to comply with state tax laws).
" E.g. Fort Belknap Indian Community v. United States, 679 F.2d 24 (Ct.CI. 1982), cert denied 103 S.Ct. 1186 (1983).
18 |_ane v. Pueblo of Santa Rosa, 249 U.S. 110 (1919); Cramer v. United States, 261 U.S. 219 (1923).

19 Joint Council of Passamaquoddy Tribe v. Morton, 388 F.Supp. 649 (D. Me.), affirmed 528 F.2d 370 (1st Cir. 1975); but
compare Salt River Pima-Maricopa Indian Community v. Arizona Sand & Rock Co., 353 F.Supp. 1098 (D.Ariz. 1972). In
other cases, compensation was awarded for federal failure to take protective action, e.g. United States v. Oneida Nation of
New York, 477 F.2d 939 (Ct.Cl. 1973); Pechanga Band of Mission Indians v. Kacor Realty Inc., 680 F.2d 71 (9th Cir. 1982),
cert. denied 103 S.Ct. 817 (1983).

0 Rockbridge v. Lincoln, 449 F.2d 567 (9th Cir. 1971) (licensing businesses within Indian reservations pursuant to 25 U.S.C.
261-262); but see United States ex rel. Keith v. Sioux Nation Shopping Center, 634 F.2d 401 (8th Cir. 1980).

2! See, e.g., Goodface v. Grassrope, 708 F.2d 335 (8th Cir. 1983).

22 Tonkawa Tribe v. Richards, 75 F.3d 1039 (5th Cir. 1996). See, e.g., Cheyenne-Arapaho Tribes v. United States, 966 F.2d
583 (10th Cir. 1992) (mineral leasing); Navajo Tribe v. United States, 364 F.2d 320, 322-324 (Ct.Cl. 1966) (mineral leasing);
United States v. Mitchell, 463 U.S. 206 (1983) (forestry); Menominee Tribe v. United States, 101 Ct.CI. 10, 19-20 (1944)
(forestry); United States v. Anderson, 625 F.2d 910 (9th Cir. 1980) (forestry); Navajo Tribe v. United States, 624 F2d 981
(Ct.CI. 1980) (forestry); Manchester Band of Pomo Indians v. United States, 363 F.Supp. 1238, 1245 (N.D.Cal. 1973) (tribal
trust funds); Cheyenne-Arapaho Tribes v. United States, 512 F.2d 1390 (Ct.CI. 1975) (tribal trust funds); United States ex rel.
Morongo Band of Mission Indians v. Rose, 34 F.3d 901 (9th Cir. 1994) (approval of a tribal business-management contract);
Pueblo of Santa Ana v. Hodel, 663 F.Supp. 1300 (D.D.C. 1987) (tribal business lease).

2 Duncan v. United States, 667 F.2d 36 (Ct.Cl. 1981), cert. denied 103 S.Ct. 3569 (1983) (compensation for failure to install
water and sewer lines as directed by Congress).



facially reasonable,® but it is unclear whether inadequate or incompetent services give rise to an action
for breach of trust.? Several recent decisions collapse the federal trust into a duty to consult with tribal
leaders before modifying or withdrawing programs or services.®® At least one federal appeals court has
upheld a more substantive responsibility to protect Indians’ health, however, ordering federal officials to
allocate available funds to the remediation of a health hazard.”

Federal courts have applied the trust doctrine to Congress as well as the Executive. Congress is
limited by what is generally referred to as the “tied-rationally” standard, which emanates from the Fifth
Amendment Due Process Clause.?® To accord with Due Process, Congressional legislative power over
Indian affairs must be exercised in a manner which is consistent with the source of that power, which is
to say the “trust relationship.” Hence Congress cannot simply confiscate Indian lands for the benefit of
non-Indians.” Congress can decide what is the best use of Indian lands or funds,® however, and in the
exercise of that power Congress can simply terminate programs or services to individual tribes,* or to
particular classes of Indian tribal members.** Since the source of Congressional power over Indians is
the historical political relationship between Indian tribes and the United States, furthermore, Congress
must base Indian rights and services on individual Indians’ membership in politically recognized tribes,
and not upon the beneficiaries’ race.®

2 E.g. Morton v. Ruiz, 415 U.S. 199, 236 (1974); St. Paul Intertribal Housing Board v. Reynolds, 564 F.Supp. 1408, 1413
(D.Minn 1983); Tooahnippah v. Hickel, 397 U.S. 598, 610 (1970); Greene v. Babbitt, 943 F.Supp. 1278 (W.D.Wa. 1996)
(duty of impartiality of officials involved in review of Indians’ claims for federal services).

% See e.g. Gila River Pima-Maricopa Indian Community v. United States, 427 F.2d 1194 (Ct.CL.), cert. denied 400 U.S. 819
(1970) (inadequate health services); Meyers v. Board of Education, 905 F.Supp. 1544 (D. Utah 1995) (right to education).

% E.g. Hoopa Valley Tribe v. Christie, 812 F.2d 1097 (9th Cir. 1986) (consultation prior to the closure of BIA office on the
reservation satisfied trust responsibility); Lower Brule Sioux Tribe v. Deer, 911 F.Supp. 395 (D.S.D. 1995) (duty to consult
prior to a reduction in BIA staffing); compare Oglala Sioux Tribe v. Andrus, 603 F.2d 707 (8th Cir. 1979) (federal officials
failed to consult adequately with tribal leaders before re-assigning reservation employee).

%7 Blue Legs v. Bureau of Indian Affairs, 867 F.2d 1094 (8th Cir. 1989) (holding the BIA liable for removing toxic waste from
Indian land), and Blue Legs v. Environmental Protection Agency, 732 F.Supp. 81 (D.S.D. 1990) (preventing federal officials
from paying for the clean-up from funds allocated for other Indian environmental protection activities).

% Morton v. Mancari, 417 U.S. 535, 553-555 (1974); Delaware Tribal Business Commitee v. Weeks, 430 U.S. 73, 84-85
(1975).

2 United States v. Sioux Nation, 448 U.S. 371 (1980).
¥ Delaware Business Committee v. Weeks, 430 U.S. 73, 83-85 (1977).

%1 Menominee Tribe of Indians v. United States, 391 U.S. 404 (1968); Affiliated Ute Citizens v. United States, 406 U.S. 128
(1972).

%2 United States v. Jim, 409 U.S. 80 (1972).

% Morton v. Mancari, 417 U.S. 535, 555 (1974) ruled that exclusively “Indian” programs do not violate the Fourteenth
Amendment prohibition against racial discrimination because “Indian tribes” are a political rather than racial category. Also
see Livingston v. Ewing, 601 F.2d 1110 (10th Cir. 1979), cert. denied 444 U.S. 870 (1979). Compare Rice v. Cayetano, 120
S.Ct. 1044 (2000), distinguishing programs for Native Hawaiians as race-based.



Operational locus of the trust

Federal courts generally agree that the federal trust applies to every federal agency, whether or
not it has expressly been delegated responsibility for Indian matters.* All agencies must consider the
impacts of their actions on the interests of Indians, although agency liability for adverse impacts on
Indians may be limited in the absence of an express statutory statement of the agency’s duties to tribes.*
In other words, all agencies must take explicit account of tribes’ interests, but an agency need not give
highest priority to Indians--nor is it financially accountable for injuries to Indians--unless Congress has
established such a priority in legislation.

Congress has enlarged the scope of federal trust responsibility legislatively. Beginning with the
1975 Indian Self-Determination and Education Assistance Act, most new statutes relating specifically to
Indian tribes have included references to a “special relationship” or "trust relationship” as both a source
of federal authority, and as a justification for legislative intervention (Annex 1). Thus far, the Congress
has associated “trust” language with post-secondary education; adequate health care; adequate housing;
the physical safety and “best interests” of Indian children; the conservation of Indian reservation forests,
agricultural lands, range land, and energy resources; and the maintenance of tribal cultures, languages,
and “sovereignty.”

Congress has explicitly associated “trust responsibility” with six federal departments (Education,
Energy, Health & Human Services, Housing & Urban Development, Interior, and Labor)* and expressly
directed them to coordinate at least some of their special Indian programs.*” The federal Department of
Justice initially objected to the insertion of “trust” references in legislation on the grounds that they
imply the existence of general, substantive economic, social, and cultural rights that can be enforced
independently of legislation. Whether legislative references create substantive rights--for example, the
right to educational assistance or adequate health care--has not been tested in the U.S. courts, however,
and it is possible that they will eventually be dismissed as mere political boilerplate.

The “trust” language in the Native American Housing Assistance and Self-Determination Act of
1996 (NAHASDA) is particularly strong, and it appears to leave little room for doubt that Congress has
assumed an obligation to ensure the adequacy of Indian housing (“affordable homes in safe and healthy

% See e.g. Navajo Tribe v. United States, 364 U.S. 320 (Ct.Cl. 1966); Pyramid Lake Paiute Trive v. Morton, 354 F.Supp.
252 (D.D.C. 1973); United States v. Winnebago Tribe, 542 F.2d 1002 (8th Cir. 1976); Skokomish Tribe v. Federal Energy
Review Commission, 121 F.3d 1303 (9th Cir. 1997) (FERC must make decisions consistent with interests of affected Indian
tribes); Parravanov v. Babbitt, 70 F.3d 539 (9" Cir. 1995).

% Morongo Band of Mission Indians v. Federal Aviation Administration, 161 F.3d 569 (9th Cir. 1998); Brown v. United
States, 42 Fed.Cl. 538 (Fed.Cl. 1998).

% Department of Education (post-secondary education, 25 U.S.C. 2504; employment training, 25 U.S.C. 3403); Department
of Energy (program support, 25 U.S.C. 3501 et seq.); Department of Health & Human Services (Indian health programs, 25
U.S.C. 450g; substance abuse and employment training programs, 25 U.S.C. 2411, 3403); Department of Housing & Urban
Development (housing subsidies, 25 U.S.C. 4101 et seq.); Department of the Interior, as shown in Annex I; Department of
Labor (employment training programs, 25 U.S.C. 3403).

%" Coordination of energy programs (Departments of Energy and Interior, 25 U.S.C. 3503-3504); coordination of Indian
employment training programs (Departments of Education, Health & Human Services, Interior, and Labor, 25 U.S.C. 3403);
coordination of substance-abuse programs (Departments of Health & Human Services and Interior, 25 U.S.C. 2411).



environments”). Ultimately, the courts must rule on the extent to which this obligation is being met and
what remedies--if any--exist for a breach. Judging from the recent case law outlined above, U.S. courts
will tend to focus on the administration of NAHASDA and subsequent federal enactments in the field of
Indian housing--that is, whether programs are designed and financial resources distributed in a manner
that is procedurally fair, and substantively consistent with Indians' best interests as Indians’ conceive of
their interests.

It is possible that Congressional failure to appropriate adequate funding for Indian programs will
be challenged in the future. There are no U.S. precedents for judicial mandamus against the legislature;
while the courts may rule that legislation is unconstitutional and therefore void, they have never directed
the national legislature to enact laws, or appropriate funds. The only remedy currently available in U.S.
law for Congressional failure to provide the resources necessary to comply with its “trust responsibility”
would appear to be applying for compensation in the U.S. Court of Federal Claims.*® Congress routinely
appropriates funds to pay judgments rendered against the federal government for other kinds of liability
adjudicated by the claims court. In the case of Indian tribes, however, there is precedent for Congress to
attach conditions to the use of claims judgment funds.*

State responsibilities

Congressional power and responsibility in Indian affairs is said to be “plenary,” in the sense that
it extends to all aspects of the United States’ relationship with Indian tribes, and generally pre-empts the
authority of the several states to exercise jurisdiction over Indian tribes’ internal affairs.* In the world of
mobility and economic integration in which contemporary Native Americans actually live, however,
there are no sharp boundaries between tribal and state interests. According to the 1990 federal census, a
majority of American Indians live off-reservation, and a majority of people living on Indian reservations
in the U.S. are non-Indians. Both tribes and states provide services to Indian and non-Indian residents of
Indian reservations, and to Indians residing off-reservation. The impact of an assertion of state authority
“on the right of reservation Indians to make their own laws and be ruled by them”* is a matter of degree
except in cases where Congress has made it clear that either state or tribal jurisdiction must take priority
as a matter of federal policy.*

% Since 1966, Indian tribes have enjoyed explicitly legislated standing to pursue claims against the United States in federal
courts pursuant to 28 U.S.C. 1362. Federal legislation that undermines Indian tribes’ property rights gives rise to justiciable
Fifth Amendment claims, e.g. Babbitt v. Youpee, 519 U.S. 234 (1997); Hodel v. Irving, 481 U.S. 704 (1987). Since the Fifth
Amendment also protects tribes’ interests in federal benefits, Greene v. Babbitt, 64 F.3d 1266 (9th Cir. 1995), it would seem
to follow that an unreasonable withdrawal of benefits would be actionable as a Fifth Amendment “taking” of tribal property.

¥ Delaware Business Committee v. Weeks, supra.

O Williams v. Lee, 358 U.S. 217, 220 (1959).

* Ibid., quoted with approval in White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142 (1980).

“2 Bracker, op. cit., 448 U.S. at 144-145. See e.g. Ramah Navajo School Board v. Bureau of Revenue, 458 U.S. 832 (1982)

(federal scheme for Indian education preempted state authority over school construction); Central Machinery Co. v. Arizona
State Tax Commission, 448 U.S. 160 (federal scheme for regulating trade with Indians preempted state business taxes within

Indian lands). Factors which may be considered in cases where Congressional intent is not plain include the relative impacts
of the regulated activity on the state and the tribe, New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983), and the



One consequence of Congress’ assertion of plenary power over Indian affairs has been relieving
the states of the primary legal obligation to provide any special services to Indians qua Indians, although
many states have nonetheless done so. Special state Indian programs are not regarded as a fulfillment of
the United States’ trust responsibility to Indian tribes, however, and (at least since 1953)* neither the
President nor Congress has argued that federal programs for Indians are unnecessary because the same
services or benefits are already available from the states.

As citizens of the United States and of the states in which they live,* Indians are nevertheless
entitled under the Equal Protection Clause of the Fourteenth Amendment to the same state privileges,
benefits, and services as other citizens, without discrimination, whether they are living on reservations or
non-reservation lands.” The fact that a federal agency such as the BIA provides a particular service
directly to reservation Indians does not excuse the states from providing the same service to Indians who
request it.** Thus states must serve Indians equally as citizens, not specially as Indians.

Growing conflicts between federal, state and tribal responsibilities have led to the negotiation of
tribal-state compacts for the delivery of social services. Only two federal laws expressly authorize such
intergovernmental agreements,*” but Indian tribes have successfully asserted inherent residual sovereign
authority to compact with neighbouring States.*®

extent to which the state has provided relevant benefits or services, Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163
(1989).

** In House Concurrent Resolution 108 (August 1, 1953), 67 Stat. B132, Congress resolved to end the federal “wardship” of
Indians and make them equal and indistinguishable citizens of the states. After selectively “terminating” the political status of
a number of Indian tribes, authorizing the states to assume civil and criminal jurisdiction over Indian reservations if they
wished (few did) in Public Law 280 of August 15, 1953 (67 Stat. 588), and beginning the transfer Indian schools and
hospitals to the states, Congress repented of this policy, and it was criticized by both political parties in the 1960 federal
elections.

* Since the Act of June 2, 1924, ch. 233 (43 Stat. 253), which expressly reserved the special rights and benefits of Indians
qua Indians. Also see United States v. Nice, 241 U.S. 591 (1916) (Indian citizenship not inconsistent with federal protection).

* See e.g. Little Thunder v. South Dakota, 518 F.2d 1253 (8th Cir. 1975) and Harrison v. Laveen, 67 Ariz. 337, 196 P.2d 456
(1948) (right to vote in state elections); Shirley v. Superior Court, 109 Ariz. 510, 513 P.2d 939 (1973) cert. denied 415 U.S.
917 (1974) (right to hold state office); Arizona ex. rel State Board of Public Welfare v. Hobby, 221 F.2d 498 (D.D.C.ir.
1954) and Acosta v. San Diego County, 126 Cal.App.2d 455, 272 P.2d 92 (1954) (right to receive state welfare benefits);
Prince v. Board of Education, 88 N.M. 548, 543 P.2d 1176 (1975) and Natonabah v. Board of Education, 355 F.Supp. 716
(D.N.M. 1973) (right to attend state-funded public schools).

*® Prince v. Board of Education, supra note 45; Piper v. Big Pine School District, 193 Cal. 664, 226 P. 929 (1924); Grantv.
Michaels, 94 Mont. 452, 23 P.2d 266 (1933). But compare White v. Califano, 437 F.Supp. 543 (D.S.D. 1977), affirmed 581
F.2d 697 (8" Cir. 1978) (state mental hospital not obliged to honour tribal court commitment order).

*" Section 109 of the Indian Child Welfare Act of 1978, Public Law 95-608, codified at 25 U.S.C. 1919, and section 110 of
the Indian Gaming Regulatory Act of 1988, Public Law 100-497, codified at 25 U.S.C. 2710.

“8 Subject only to the requirement of administrative approval by the Secretary of the Interior where required by statute (in the
case of tribal trust lands or trust funds) or a tribe’s constitution. Lummi Indian Tribe v. Whatcom County, 5 F.3d 1355, 1359
(9th Cir. 1993).



Part Two
The Contemporary Division of Labour in Federal Indian Programs

Besides adding “trust” commitments to special Indian legislation since 1975, Congress has
increasingly included tribes as beneficiaries of general federal grant-in-aid laws, often specifying that
tribes are entitled to the same treatment as states and local governments for the purposes of formula
funding and block grants. A representative sample of such laws appears in Annex Il. As a result, the
number of federal departments and subagencies that finance tribal governments has grown rapidly, and
tribes’ primary dependence on the BIA has waned.* At the same time, a growing proportion of federal
Indian services, previously provided directly by BIA and IHS, have been contractually delegated to tribal
governments under the Indian Self-Determination Act (as amended by the Tribal Self-Governance Act),
which authorizes tribes to assume control of federal functions.

Table 1 summarizes the federal aid dollars that were available to Indian tribal governments in the
last fiscal year organized by federal departments, agencies, and their subagencies, and then by functions
or purposes.® A total of 206 funding programs are shown, together with an estimate of the dollars
available to tribal government applicants. In addition, Table 1 identifies several large programs that
make transfer payments directly to individuals, including American Indians, without first passing those
funds through states, local governments, or Indian tribes. Under “Type” of funding, “A” identifies
programs targeted to Indian tribes; “B” indicates programs which include Indian tribes as well as states
and/or local governments as beneficiaries; programs in the “C” category are also available to non-
governmental organizations such as universities and community groups; and “D” represents direct
transfer payments to individuals. The “A” and “B” programs are those for which Indian tribes are
eligible because of their status as Indian governments.

Indian tribes receive the total funding appropriated by Congress for “A” programs. Many “B”
programs are allocated by a needs-weighted formula, while others, like all of the “C” programs, are
competitively based on the quality of applicants’ proposals as well as needs. Since the agencies rarely
report their program expenditures by categories of beneficiaries,* reasonably conservative assumptions
have been made as to the proportion of funds that Indian tribes would have been able to secure had they

* In U.S. administrative parlance, “departments” are the administrative organizations represented by members of the Cabinet.
They are divided into “subagencies.” There are also a number of “independent agencies” supervised by directors who report
to the President, but do not sit in the Cabinet. Departments can be reorganized by the President by Executive Order without
Congressional approval, but the independent agencies are creatures of Congressional legislation, and can be reorganized only
in accordance with specific statutory authority.

% The source of data is General Services Administration, Catalog of Federal Domestic Assistance, Fiscal Year 2000, which is
available on-line at http:\\www.cfda.gov.

*! Indian tribes’ actual share of competitive dollars in the 1970s has been determined by coding agencies’ manual or computer
records of all of the individual grantees obtained through the Senate Committee on Indian Affairs—but was a time-consuming
and expensive undertaking. See Russel L. Barsh and Katherine Diaz-Knauf, “The Structure of Federal Indian Programs in the
Decade of Prosperity, 1970-1980,” American Indian Quarterly 8(1):1-35 (1984). More recent studies of federal aid to Indian
tribes, such as Roger Walke, Federal Programs of Assistance to Native Americans; A Report Prepared for the Senate Select
Committee on Indian Affairs, Senate Committee Print No. 102-62 (December 1991), are largely based upon estimates using
the same kinds of assumptions that have been made here.
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applied for them. The default estimator has been one percent--the American Indian proportion of total
U.S. population. In the case of programs targeting poverty, discrimination, geographical isolation, and
social disadvantages, it has been assumed that Indians comprise three percent of the target population.

The relative contributions of different federal departments and agencies to an estimated $4.87
billion in 1999-2000 tribal government funding in 1999-2000 are visualized in Figure 1 (all figures are
in U.S. dollars). These are the “A,” “B” and “C” programs from Table 1. Figure 2 adds the estimated
federal transfer payments directly to individuals, for a total federal fiscal flow to Indians and Indian
tribal governments of $9.46 billion during the past fiscal year. The area of each circle is proportional to
the fiscal contribution of each federal department and agency.

Figure 3 shows overlaps in the functional responsibilities of the relevant departments and
agencies. Coded lines connect agencies which fund similar functions and activities, such as health care,
education and environmental protection. The potential for coordination problems and policy conflicts is
obvious.

Specialized offices

At present there are eight special federal subagencies and offices specially designated to provide
financial aid and services to Indian tribal governments:

[J Department of Education (ED)
O Office of Indian Education

[ Department of Health and Human Services (HHS)
O Indian Health Service (IHS)
(0 Administration for Native Americans (ANA)

[J Department of Housing and Urban Development (HUD)
[J Office of Native American Programs (ONAP)

O Department of the Interior (DOI)
(0 Bureau of Indian Affairs (BIA)
[ Office of the Special Trustee for American Indians (OST)

[J Department of Labor (DOL)
O Indian and Native American Employment & Training Program (INAP)

O Environmental Protection Agency
O American Indian Environmental Office

These eight subagencies currently account for two-thirds of all federal Indian-related spending.
The Departments of Agriculture, Defense, Energy, and Justice also provide special programs for Indian
tribes, and have adopted formal protocols for consulting regularly with tribal leaders. The Department
of Commerce’s Economic Development Administration (EDA) maintained an Indian desk in the 1970s,

%2 Fiscal Year 2000 Budget, Hearing Before the Senate Committee on Indian Affairs, Senate Hearing 106-8 (1999), at 314.
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with outlays as large as ONAP and INAP, but its role in tribal affairs was phased out in the 1980s.>®

The Interior Department

The Interior Department alone consists of nine subagencies, all of which have responsibilities
that directly affect Indian lands and resources:

O Bureau of Indian Affairs (BIA) O Indian trust lands, waters, wildlife

(0 Bureau of Land Management (BLM) (Ifederal rangeland

(0 Bureau of Reclamation (BOR) Oirrigation and flood control
00 U.S. Fish and Wildlife Service (USFWS) [Owildlife and fisheries
(0 U.S. Geological Survey (USGS) (geological research, geographical databases

[J Minerals Management Service (MMS)  [Jsupervision of mining on federal lands
(0 National Park Service (NPS) O national parks-monuments-sites

[J Office of Surface Mining Reclamation ~ [Jcoal mine supervision and restoration
and Enforcement (OSMRE)

Subagencies’ responsibilities necessarily overlap as a simple matter of biophysical reality; it is
physically impossible to separate efforts to manage water (BOR), grazing (BLM), mining (MMS/OSM),
animals (FWS), and cultural resources (NPS) in real ecosystems or landscapes. Coordinating this one
department’s 66,000 employees continues to be a formidable challenge.

Pursuant to the 1993 Results Act,>* the Interior Department defined its mission as: “to protect
and provide access to our nation’s natural and cultural heritage and honor our trust responsibilities to
tribes.” These goals overlap and may conflict. Natural resources worth some $20 billion are extracted
every year from lands under the supervision of Interior Department subagencies, including tribal trust
lands, and land managers cannot avoid balancing wildlife conservation, scenic and cultural preservation,
revenue maximization, and implementation of the rights and development preferences of Indian tribes.>®

53 E.g. Toward Economic Development for Native American Communities, Committee Print, Joint Economic Committee, 91°
Cong. 2d Sess. (1969), at 356-369. Executive Order 11625 collapsed EDA’s Indian programs into an Indian Business
Development Center within the Department of Commerce’s Minority Business Development Administration, and truncated its
Indian spending to $2 million. IBDC was subsequently discontinued, and EDA no longer delivers targeted Indian programs.

> The Government Performance and Results Act of 1993 obliges all federal departments to set specific goals and objectives,
adopt strategic plans for achieving their goals and objectives, identify factors which may affect their ability to achieve the
goals they have set, and describe methods they have used and plan to use to monitor and evaluate the achievement of their
goals.

% General Accounting Office, Results Act: Observations on the Department of the Interior's Draft Strategic Plan, Report No.
RCED-97-207R (July 18, 1997), at 2. Full-text versions of all GAO reports are available online at http:\\www.gao.gov.

% General Accounting Office, Major Management Challenges and Program Risks: Department of the Interior, Report No.
0OCG-99-9 (January 1, 1999), chapter 1.
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The land-management functions of Interior Department agencies also overlap with the statutory
responsibilities of a number of other federal departments and agencies, in particular:

(0 Department of Agriculture (USDA)

O Animal & Plant Health Inspection Service O private farm/range
(0 U.S. Forest Service (USFS) [ federally-owned forests
(0 Natural Resources Conservation Service [ farm/range soils and wildlife

[0 Department of Commerce
[J National Oceanic & Atmospheric

Administration (NOAA)*’ O marine fisheries
[ Department of Defense (DOD)
0 U.S. Army Corps of Engineers (shorelines, dams and rivers
(0 Department of Energy (DOE) (uranium mining and disposal
O Environmental Protection Agency (EPA) Owater, air, solid waste
(0 Federal Emergency Management Agency (FEMA) (natural disasters

The separation of range management and forest management into two separate Cabinet-level
federal departments (for example) is an historical artifact that continues to pose practical problems for
effective ecosystem-scale conservation. Environmental protection functions are distributed among five
subagencies at Interior (BIA, BLM, BOR, FWS, NPS) and Interior’s separate Office of Environmental
Policy Compliance, as well as USDA, and the EPA. Activities affecting shorelines, or the banks or flow
of navigable rivers, requires the approval and continuing supervision of the Army Corps of Engineers.

The U.S. federal government owns approximately 650 million acres, or nearly one-third of the
total surface land area of the fifty States. Of these 650 million acres, 95 percent are managed by USFS,
BLM, NPS, and FWS, and the geographical areas under the jurisdictions of these four subagencies
largely overlap.®® Another 100 million acres fall within Indian reservations, where the authority for land
management rests principally in Indian tribal governments and the BIA. Indian reservations typically
either contain, or border some federally-owned lands, creating a situation in which tribes must cooperate
with several federal land-management subagencies, as well as the land-management authorities of the
surrounding State. Federal land-management agencies typically serve different socioeconomic interests
(farmers, miners, developers, recreational wildlife users), and may operate under conflicting statutory
guidelines.

Although the Interior Department’s BIA is legislatively the lead federal agency in the fulfillment
of trust responsibilities to Indian tribes,” its functions overlap with the functions of most other Interior

> Pursuant to Public Law 89-304, anadromous fisheries management and grant programs are jointly administered by NOAA
and USFWS.

%8 GAO, Results Act, op. cit., at 6; also GAO, Management Challenges, op. cit., chapter 1.1.

%% As provided by 25 U.S.C. sections 2 and 9.
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subagencies, and with those of most other federal departments and agencies. As shown in Figure 1, the
federal departments and independent agencies most heavily invested in Indian tribal government today
(collectively providing 99 percent of tribes’ federal aid) are:

(0 Department of Agriculture (USDA)

[J Department of Education (ED)

O Department of Health and Human Services (HHS)

[J Department of Housing & Urban Development (HUD)
[ Department of Justice (DOJ)

[J Department of Labor (DOL)

(0 Department of Transportation (DOT)

O Environmental Protection Agency (EPA)

In 1994, moreover, Congress responded to evidence of widespread loss and waste of Indian trust
funds, minerals, and lands by creating an Office of the Special Trustee for American Indians separated
administratively from BIA. In 1997 the Special Trustee submitted a strategic plan to Congress, but the
Interior Department did not support it, forcing the Special Trustee and Interior into negotiations that
continue today.®

In several recent reports, the General Accounting Office (GAO), functionally equivalent to the
Auditor General of Canada, has highlighted coordination problems within the Interior Department, and
between the Interior Department and other federal agencies with responsibility for lands and natural
resources, such as the Department of Agriculture.”® A threshold problem, according to GAO, has been
the failure of the Interior Department to define the goals of its subagencies precisely, to identify specific
linkages between its subagencies’ functions and goals, or to maintain adequate management information
systems for the purpose of coordination and evaluation. GAO also reported that the Interior Department
has been slow to respond to criticism of these “serious deficiencies” in management.

“Historically, Interior has been a highly decentralized agency [that] has allowed its subagencies,
for the most part, to develop their own systems and processes for managing their programs,” the GAO
concluded.®> “A number of cross-cutting issues need to be addressed” throughout the Department “to
prevent duplication and overlap” of programs.®® “The increases in effectiveness and efficiency resulting

% GAO, Management Challenges, op. cit., chapter 1.4; GAO, Financial Management: Recommendations on Indian Trust
Fund Strategic Plan Proposals, Report No. GAO/AIMD-98-37 (November 26, 1997).

81 GAO, Results Act, op. cit., and Management Challenges, op. cit. Also see National Academy of Public Administration, A
Study of Management and Administration: The Bureau of Indian Affairs (August 1999), an independent study commissioned
by BIA in response to Congressional and tribal criticism of inefficiency.

82 GAO, Results Act, op. cit., at 6; Management Challenges, op. cit., chapter 1.1; also see chapter 1.3.

% GAO, Results Act, op. cit., at 3, 6.
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from improved coordination would be substantial,” GAO concluded, although admittedly this would
necessitate an agreement on “how to balance differing objectives for various uses of federal lands over
the short and long terms”--a substantial obstacle to reform.®*

“Interior lacks adequate systems and financial and program information to effectively manage
and budget for Indian programs,” moreover, such as information of social conditions and community
needs.®> “Management of the $3 billion Indian trust fund has long been characterized by inadequate
accounting and information systems, untrained and inexperienced staff, poor recordkeeping and internal
controls, and inadequate written policies and procedures.”® These technical deficiencies also continue
to be barriers to improving inter-agency coordination.

Some other major players

Although USDA implements only two special legislative mandates in the field of Indian welfare,
representing about $62 million annually,®’ Indians and Indian tribes are eligible to compete with non-
Indians and states for more than $4.8 billion annually in grants and loans through ten general needs-
based USDA rural development programs. USDA’s major role historically on Indian reservations has
been the distribution of farm surplus food products as “commodities” (rations), influencing the food
preferences and nutritional health of generations of reservation Indians.?®

Two agencies within HHS are specially dedicated to Indian programs: IHS and ANA. Physicians
for Indian reservations were employed by BIA until 1955, when responsibility for Indian health care was
transferred to the U.S. Public Health Service (PHS), a uniformed officer corps that offered an alternative
to military service. IHS gradually evolved a distinct identity and built substantial network of clinics and
hospitals. Since 1975, it has been transferring its facilities and healthcare services to tribal governments
in accordance with the Indian Self-Determination Act. ANA was established within HHS by the Native

 GAO, Management Challenges, op. cit., chapter 1.1. This is a problem of long standing. Presidential Commission on
Indian Reservation Economies, Report and Recommendations to the President of the United States (November 1984), Part 2
at 42; Management of Indian Natural Resources; Report of the Comptroller General, Committee Print, Senate Committee on
Interior & Insular Affairs, 94™ Cong. 2d Sess. (1976); American Indian Policy Review Commission, Task Force Seven:
Reservation and Resource Development and Protection (1976), at 89-90.

% GAO, Results Act, op. cit., at 6; Management Challenges, op. cit., chapter 1.2. According to these reports, Interior had
failed to develop adequate information systems to inventory the natural and cultural resources under its jurisdiction generally,
and to monitor their condition.

% GAO, Management Challenges, op. cit., chapter 1.4. BIA has also been criticized for arbitrariness in its allocation of funds
among the 558 Indian tribes recognized politically by the United States. Tribal Allocations by BIA Fiscal Year 1999, Hearing
Before the Senate Committee on Indian Affairs, Senate Hearing 105-507 (1998).

87 An Indian reservation food-distribution program under section 4 of the Food Stamp Act of 1977, 7 U.S.C. 2011-2031, as
amended, and the Indian Land Acquisition Loans program under the Loans to Indian Tribes and Tribal Corporations Act of
1970, Public Law 91-229, 25 U.S.C. 488.

88 Although not always for the best. Fats and sugar made up a large proportion of commodities (including the ever-popular
peanut butter and loaves of process-cheese), and no account was taken of the prevalence of lactose and sucrose intolerance
among Native Americans. See Russel L. Barsh, “Chronic Health Effects of Dispossession and Dietary Change: Lessons from
North American Hunter-Gatherers,” Medical Anthropology 18(1):135-161 (1999).
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American Programs Act of 1974 (Public Law 93-644), and assumed the role of filling program gaps in
BIA. ANA continues to fund a wide range of tribal activities, from projects to restore Indian languages,
to research supporting the federal acknowledgment of Indian tribes.®® ANA’s investment in federal
recognition of “new tribes” has often put it in direct political conflict with BIA, as the agency entrusted
with making recognition decisions.

Three other HHS agencies have become significant contributors to Indian tribal governments.
The Administration on Children, Youth, and Families administers programs aimed at disadvantaged or
vulnerable children, including victims of homelessness and abuse; its estimated current contribution to
Indian tribes is $724 million, or 15 percent of all federal flows through tribal governments (comparable
to the total HUD funding for Indian tribes). The relatively new Substance Abuse and Mental Health
Services Administration delivers an estimated additional $45 million annually to tribal governments, and
the Administration on Aging a further $17 million. Together, these three HHS agencies provide nearly
as much tribal program funding as the BIA.

In 1961, the Department of Housing and Urban Development (HUD) determined as a matter of
policy that low-income families on Indian reservations should receive special attention under the
Housing Act of 1937, and eventually developed 14 separate programs to support Indian tribal housing
authorities through formula funding as well as competitive project grants.”” NAHASDA collapsed most
of HUD’s Indian programs into a single needs-weighted annual tribal block grant. Although it has a
predominantly urban constituency, HUD has become a major player in Indian reservation economies,
distributing more than $4 billion to tribal governments in the 1990s. HUD maintains a specialized unit
to coordinate with Indian tribes, its Office of Native American Programs.

The Environmental Protection Agency (EPA) has routinely delegated regulatory functions to
Indian tribes under its “treatment as a State policy,” which identified tribes as “the primary parties for
setting standards, making environmental policy decisions and managing programs on reservations.”’*
EPA’s policy was strengthened in 1994 by removing the requirements of State comment or approval in
most cases.’”? Tribes may use this delegated authority to set water quality standards that exceed federal
and state requirements.” In accordance with the Indian Environmental General Assistance Act of 1992,
moreover, EPA has established an American Indian Environmental Office as a coordinating unit as well

% As outlined in Native American Programs Act of 1974, Hearing Before the Senate Committee on Indian Affairs, Senate
Hearing 105-141 (1997), at 6-11.

70 See General Accounting Office, Native American Housing: Information on HUD’s Funding of Indian Housing Programs,
Report No. RCED-99-16 (November 1998).

™ Office of the Administrator, EPA Policy for the Administration of Indian Programs on Indian Reservations (1984).

"2 EPA, Final Rule, Indian Tribes, Eligibility for Program Authorization, 59 Fed.Reg. 64,339 (1994).

¥ Washington Department of Ecology v. EPA, 752 F.2d 1465 (9th Cir. 1985); City of Albuquerque v. Browner, 97 F.3d 415
(10th Cir. 1996), cert. denied 118 S.Ct. 410, 422-423 (1997); both cases refer to the underlying sovereignty of Indian tribes.
But see Yankton Sioux Tribe v. Southern Missouri Waste Management District, 890 F.Supp. 878 (D.S.D. 1995), affirmed on

other grounds 99 F.3d 1439 (9th Cir. 1996), questioning tribal authority over a municipal landfill on fee-patent lands within a
reservation’s boundaries.
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as a direct funder of tribal programs.”

System-wide coordination

In an April 29, 1994 memorandum, President Clinton affirmed the responsibility of all federal
agencies to take account of the concerns of Indian tribes in all decisions affecting tribal interests, “in a
knowledgeable, sensitive manner respectful of tribal sovereignty.””® Clinton laid out the principles to be
followed by the heads of every federal department and agency, inter alia:

e “to consult, to the greatest extent practicable and to the extent permitted by law, with
tribal governments prior to taking actions that affect [them];”

» to “assess the impact of Federal Government plans, projects, programs, and activities” on
Indian tribes and “assure that tribal government rights and concerns are considered;”

e “take appropriate steps to remove any procedural impediments to working directly and
effectively with tribal governments” on such matters;

» to “work cooperatively with other Federal departments and agencies” to improve the
coordination and delivery of programs and services to Indian tribes; and

e to ensure that all subagencies and programs under their supervision are aware of, and
comply with these principles.

As an immediate result of the “government-to-government” order, most federal departments and
agencies adopted formal protocols for periodic consultations and administrative cooperation with tribal
governments.”® No systematic evaluation of the implementation of Clinton’s order has been undertaken,
but tribal leaders continue to express dissatisfaction to the Senate Committee on Indian Affairs.

Despite the rapid growth of Indian programs outside of BIA since the 1950s, a Working Group
on American Indians and Alaska Natives was only recently struck within the White House Domestic
Policy Council as an attempt at coordinating Indian policies and programs throughout the Executive
Branch. Meeting quarterly, the Working Group is chaired by the Secretary of the Interior, and its
objectives appear to be limited to assuring that federal agencies consult with Indian tribal leaders and
consider tribal priorities in accordance with the Clinton Administration’s “government-to-government”
policy. Its efficacy remains to be demonstrated.

BIA’s nominal leadership role

A century ago, the Bureau of Indian Affairs enjoyed almost total control of Indians and Indian
reservations. Today, ten members of the federal Cabinet and the administrators of several independent

™ public Law 102-497, as amended by Public Law 103-155.

™ The White House, Memorandum for the Heads of Executive Departments and Agencies, “Government-to-Government
Relations with Native American Tribal Governments,” April 29, 1994.

76 See, for example, U.S. Fish and Wildlife Service, “The Native American Policy,” June 28, 1994, “supports the authority of
Native American governments to manage, co-manage, or cooperatively manage fish and wildlife resources,” pledges funding
and technical support for the development of tribal conservation programs, and establishes guidelines for entering into formal
agreements with individual tribes.
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federal agencies oversee programs designed to fulfill federal responsibilities to Indian tribes. More than
20 departments, agencies, and subagencies engage in rule-making with regard to Indian tribes.

Power balances and competition among federal agencies have been driven in part by changes in
the size and structure of the federal Indian budget. Overall, Congressional spending on Indian tribes has
declined in real terms since the 1980s, and lagged behind the Clinton Administration’s efforts to restore
federal human-development efforts generally.”” The BIA budget gained some ground in 1990-1991 with
the launch of several new legislative initiatives, but later fell again, resulting in the loss of roughly one-
third of the agency’s personnel. As a whole, the Indian Health Service budget has been the most stable,
and programs subsidizing economic growth (infrastructure, businesses, and training) the least stable.”
One constant during the past decade has been the sheer scale of HHS and DOL expenditures relative to
the budget of the BIA, however. Although BIA asserts its primacy in the Indian field, its fiscal effort has
long been dwarfed by other federal departments and agencies.

For more than a century, the BIA policy was made by the Commissioner of Indian Affairs, but in
the 1970s Congress approved the creation of a post of Assistant Secretary of the Interior--Indian Affairs.
Operational supervision of the BIA was entrusted to Deputy Assistant Secretaries. It was argued that an
Assistant Secretary would carry greater influence in the Capitol, and strengthen the ability of the BIA to
protect Indian rights and coordinate relevant federal programs. By custom, every Assistant Secretary—
Indian Affairs has been a tribal member.

The power of the Assistant Secretary—Indian Affairs to manage the BIA alone is significantly
curtailed by the Office of Management and Budget (OMB) in the White House, which oversees federal
agencies’ budgetary requests, staff recruitment, and output evaluation, primarily from the perspectives of
cost-containment and transparency. The power of the Assistant Secretary is also considerably limited by
middle managers within BIA itself, who not only enjoy civil service tenure and greater experience in
Washington politics and BIA operations than any political appointee, but also have routine access to the
ears and opinions of Indian tribal leaders. When President Clinton’s first-term nomination of Ada Deer
as Assistant Secretary—Indian Affairs was reviewed by Congress, for example, Deer promised to carry
out sweeping reforms and quickly transfer all BIA operations to tribal governments. Tribes themselves
eventually rejected her program. The current Assistant Secretary, Ken Gover, an unabashed champion of
tribal sovereignty, has been forced repeatedly to apologize to Congress for the BIA.

Gover has nonetheless argued that his office is still the real federal power centre for Indians, and
has called upon tribal leaders to view the BIA as their best friend in Washington:”

The Tribes and the Bureau of Indian Affairs are linked. The BIA represents the government
to government relationship we all hold dear, and even when there are differences and problems
between the BIA and Tribal governments, we are still linked. What is good for the Tribes is good

" Barsh and Diaz-Knauf, op. cit.; Fiscal Year 2000 Budget, Hearing Before the Senate Committee on Indian Affairs, Senate
Hearing 106-8 (1999), 321-323.

"8 Bureau of Indian Affairs’ Capacity and Mission, op. cit., at 45-51.

" “From Fear to Hope; Speech by Assistant Secretary Kevin Gover to the National Congress of American Indians, October 6,
1999, Palm Springs, CA.” Full text available from the BIA on-line at http:\\www.doi.gov/bia/ncaikg99.htm.
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for the Bureau and when the Bureau is diminished, the federal-tribal government to government
relationship is also diminished.... The BIA is the Tribes’ greatest supporter, because the BIA is
made up of tribal people. 93% of the employees of the Bureau of Indian Affairs are American
Indians.... | have found the employees of the BIA to be some of the most dedicated people ever to
serve this government, and some of the most vocal advocates of tribal rights and fervent workers
for the betterment of Indian communities that | have ever seen.

Gover attributes